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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT

DIVISION THREE

THE PEOPLE,

Plaintiff R

aintiff and Respondent, A133729
V.
JOSHUA MICHAEL TORRES, (Mendocino County
Super. Ct. Nos. SCUKCRCR 09-92366

Defendant and Appellant. & SCUKCRCR 10-15906)
In re JOSHUA MICHAEL TORRES, A135425

on Habeas Corpus.

The published portion of this opinion addresses the attribution of presentence
credits under Penal Code section 2900.5 (b). In the unpublished portion we hold that the
appellant forfeited his challenge to the measure of criminal fees imposed by the trial
court.

Appellant Joshua Torres was serving a two-year prison sentence on a Sonoma
County conviction when he entered guilty pleas to new charges in Mendocino. Part of
the bargain required that he be resentenced for the Sonoma County offense. The
Mendocino Superior Court accepted the plea and imposed a sentence that included a
reduction of the Sonoma County sentence from two years to eight months. As a result,

the Sonoma County sentence was actually served months before the modified sentence

" Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is
certified for publication with the exception of part B of the Discussion section.

! All subsequent undesignated statutory references are to the Penal Code.



was imposed. When it awarded presentence credits, the trial court refused to award any
credits for the time Torres was being held in Mendocino awaiting trial on the Mendocino
crimes because, even though the newly calculated sentence on the Sonoma charge had
expired, he was serving the two-year sentence from Sonoma County while he was being
held for trial. We hold that the denial of presentence credits for the time following the
expiration of the modified Sonoma County sentence was error.

Once the trial court resentenced Torres, it could have determined his release date
on the Sonoma County charge. After that date, any time Torres spent in custody before
sentencing was attributable to the Mendocino charges and he should have been awarded
presentence credits for that time. Accordingly, we modify the judgment and remand for
the calculation and award of additional presentence credit. As modified, the judgment is

affirmed.
FACTUAL AND PROCEDURAL BACKGROUND

Mendocino County Case No. 09-92366

On August 27, 2009, Torres pleaded guilty to felony possession of
methamphetamine (Health & Saf. Code, § 11377, subd. (a)) in Mendocino County. The
court suspended imposition of sentence and placed him on formal probation for three
years, with various conditions. On November 28, 2010, Torres was arrested for violating
his probation. The court summarily revoked probation on December 1, 2010.
Mendocino County Case No. 10-15906

On December 4, 2010, a new complaint was filed in Mendocino County charging
Torres with six counts of substance- and vehicle-related offenses.
Sonoma County Case No. SCR 594137

While his two Mendocino County cases were pending, on May 19, 2011, Torres
was convicted in Sonoma County for possession for sale of a controlled substance
(Health & Saf. Code, § 11378). On June 17, 2011, he was sentenced to two years in state

prison. He was also awarded 366 days presentence credits, consisting of 183 days for



time served and 183 days for good behavior. Torres was serving this sentence when he
was delivered on August 11, 2011, to Mendocino County to face disposition of cases 09-
92366 and 10-15906.

Disposition of the Mendocino Cases, Resentencing on the Sonoma Conviction and the
Award of Presentence Credits

On August 24, 2011, the court accepted Torres’s guilty plea to felony possession
of methamphetamine for sale (Health & Saf. Code, § 11378) enhanced due to his use of a
firearm (Pen. Code, § 1202, subd. (c)) in Mendocino County case no. 10-15906. His
guilty plea also served as an admission of the violation of probation in Mendocino case
No. 09-92366. The plea agreement prescribed the following sentences: the principal
term of three years in state prison for the possession for sale, plus one year for the firearm
enhancement, for a total prison term of four years; a consecutive eight-month prison term
for the prior conviction of possession in Mendocino; and resentencing on the Sonoma
case to a consecutive eight-month prison term, thus reducing the sentence in the Sonoma
case from two years to eight months. The aggregate time Torres was to serve in state
prison was five years and four months. The trial court referred all three cases to the
probation department for a report and calculation of custody credits, and scheduled
sentencing for October 7, 2011.

On October 7, 2011, the probation department requested additional time to prepare
its report and look into the possible issues created by the recent implementation of
realignment legislation. Defense counsel asked that sentencing be continued for four
weeks and stated that Torres did not object to the continuance. The court rescheduled the
sentencing hearing for November 4, 2011.

On November 4, the court sentenced Torres in accordance with the plea
agreement. He was given a four-year prison term in case No. 10-15906 and a

consecutive eight-month term in case No. 09-92366 . . . The court also recalled the



original Sonoma County sentence and resentenced Torres to the modified consecutive
eight-month term, pursuant to section 1170, subdivision (d).?

The court awarded Torres 10 days of presentence custody credits for Mendocino
case No. 10-15906, the controlling case (possession of methamphetamine enhanced due
to use of a firearm), 62 days of presentence credits for Mendocino case No. 09-92366
(possession of methamphetamine), and 366 days for the Sonoma County case. The
award of presentence credits did not include credit for any time Torres was in custody
from August 11, 2011, when he was delivered to Mendocino to face charges, through
November 4, 2011, when he was sentenced on the Mendocino convictions and
resentenced on the Sonoma conviction. The court denied credits because Torres was
serving his original two-year sentence from Sonoma when he was delivered to
Mendocino and therefore, it determined, his presentence custody was not solely due to
the pendency of the Mendocino charges. Thus, although his Sonoma County sentence
was shortened when he was resentenced, it appears Torres did not receive any credits for
his time in custody following the retroactive expiration of the modified eight-month
Sonoma sentence and before he was sentenced in Mendocino. Torres has timely

appealed and petitioned for habeas corpus.

2 Section 1170 subdivision (d) provides in relevant part: “When a defendant
subject to this section or to subdivision (b) of Section 1168 has been sentenced to be
imprisoned in the state prison and has been committed to the custody of the secretary, the
court may, . . . recall the sentence and commitment previously ordered and resentence the
defendant in the same manner as if he or she had not previously been sentenced, provided
the new sentence, if any, is no greater than the original sentence. . . . Credit shall be given
for time served.”



DISCUSSION
A. Attribution of Presentence Credits.

Torres raises three issues on appeal. Two of them can be addressed through the
attribution of presentence credits. The third we will address separately in the unpublished
portion of this opinion. His principal argument concerning credits is that his counsel was
ineffective when he agreed to waive time for sentencing while Torres remained in
custody on his Sonoma County sentence. Specifically, Torres maintains that had he been
sentenced earlier, he would have begun earning credits toward his Mendocino cases,
rather than accruing the unusable credits (dead time) toward the Sonoma County case.
Because the trial court erred in its attribution of the credits Torres earned while awaiting
sentencing, we conclude there was no ineffective assistance of counsel.

The reduction of Torres’s Sonoma sentence from two years to eight months was a
material term of the plea agreement when the court accepted Torres’s guilty plea on
August 24, 2011. “Although a plea agreement does not divest the court of its inherent
sentencing discretion, ‘a judge who has accepted a plea bargain is bound to impose a
sentence within the limits of that bargain. [Citation.] “A plea agreement is, in essence, a
contract between the defendant and the prosecutor to which the court consents to be
bound.” [Citation.] Should the court consider the plea bargain to be unacceptable, its
remedy is to reject it, not to violate it, directly or indirectly. [Citation.]”” (People v.
Segura (2008) 44 Cal.4th 921, 931, quoting People v. Ames (1989) 213 Cal.App.3d 1214,
1217; see also People v. Lytle (1992) 10 Cal.App.4th 1, 4-5 [“If the plea is accepted by
the prosecutor in open court and approved by the court, the punishment may not be more
severe than specified, and the court may not deviate from the terms of the bargain.”].)
When the trial court accepted Torres’s guilty plea, it knew the Sonoma sentence was to
be reduced from two years to an eight-month consecutive term. Thus, when the trial
court imposed sentence on November 4, 2011, it was possible for the court to determine
when Torres’s eight-month Sonoma County sentence was fulfilled.

It logically follows that any time Torres spent in custody after the completion of

the Sonoma County sentence should have been credited to the controlling Mendocino



County case, as required by section 2900.5 subdivision (b). Section 2900.5, subdivision
(b) provides that credit for time in custody is given “only where the custody to be
credited is attributable to proceedings related to the same conduct for which the
defendant has been convicted. Credit shall be given only once for a single period of
custody attributable to multiple offenses for which a consecutive sentence is imposed.”

In People v. Bruner (1995) 9 Cal.4th 1178, 1193-1194 (Bruner), the court
interpreted section 2900.5, subdivision (b) to require that “where a period of presentence
custody stems from multiple, unrelated incidents of misconduct, such custody may not be
credited against a subsequent formal term of incarceration if the prisoner has not shown
that the conduct which underlies the term to be credited was also a ‘but for’ cause of the
earlier restraint.” (See also In re Joyner (1989) 48 Cal.3d 487, 492.) This “strict
causation” rule clearly applies “when the conduct that led to the conviction and sentence
was the sole cause of the custody to be credited.” (Bruner, supra, 9 Cal.4th at p. 1180.)
However, the court also recognized that section 2900.5 (b)’s application is more difficult
“when, as often happens, the custody for which credit is sought had multiple, unrelated
causes.” (Ibid.)

In People v. Gonzalez (2006) 138 Cal.App.4th 246, 248-250 (Gonzalez), the court
held that the “strict causation” rule in Bruner does not apply when the defendant is not
seeking duplicate credits. In Gonzalez, the defendant spent time in custody awaiting
sentencing in three different cases. (Ibid.) In the first case, the defendant was charged
with multiple counts of domestic violence, among other offenses, and was placed on
probation. (ld. at pp. 248-249.) While on probation, the defendant was arrested for and
subsequently convicted of counts of auto theft and gun possession. (Id. at p. 249.)
Following this arrest, his probation was revoked and he was placed in custody. (lbid.)
While in custody, the defendant was charged with various counts for assaulting an
inmate. (lbid.)

At the consolidated sentencing, pursuant to a plea agreement, the trial court
sentenced the defendant to consecutive prison terms in each of the three cases. (ld. at

pp. 249-250.) In calculating presentence custody credits, the trial court awarded credits



to the domestic violence case and the inmate assault case, but not to the auto theft and
gun case. (Id. at p. 250.) The credits awarded to the domestic violence case exceeded
that sentence, resulting in a number of unused credits. (l1d. at p. 250.)

On appeal, Gonzales claimed that the trial court erred in failing to award a portion
of credits to the auto theft and gun case. (Gonzalez, supra, 138 Cal.App.4th. at p. 248.)
In applying section 2900.5, subdivision (b), the court determined that the custody period
at issue was attributable to both the domestic violence case and the auto theft and gun
case. (ld. at p. 252.) However, “the prohibition in section 2900.5, subdivision (b) against
duplicate credits would not be violated by awarding credits as [Gonzales] contends
because he does not seek duplicate credits for the [relevant] period of confinement.”
(Ibid.) Thus, the “strict causation” rule relied upon in Bruner, supra, 9 Cal.4th at
p. 1180, “is not applicable where duplicate credits are not sought.” (Gonzalez, supra, 138
Cal.App.4th at p. 254, citing In re Marquez (2003) 30 Cal.4th 14, 23 [holding that the
requirement of “strict causation” was not applicable because the charge that initially
placed the defendant into custody was dismissed and therefore “no possibility of a
windfall (in the form of double credit) to the [defendant] exists. Unlike Bruner and
Joyner, the choice is not between awarding credit once or awarding it twice.”].)
Therefore, the Gonzales court held that “once the few days of custody left to complete the
sentence in the domestic violence action were credited to defendant, the remaining
custodial time should have been characterized as solely attributable to the auto theft and
gun case and allocated accordingly.” (Gonzalez, supra, 138 Cal.App.4th at p. 254.)

Here, the period of Torres’s custody between his sentencing in Sonoma and his
sentencing in Mendocino (June 17, 2011 to November 4, 2011) is attributable to both the
Sonoma County case and the Mendocino County cases. Following the reasoning of
Bruner and Joyner, it appears the trial court concluded that Penal Code section 2900.5
subdivision (b)’s prohibition applied to deny Torres credits for this period and thus
determined that any credits earned during it could only apply to the Sonoma County
sentence. However, because the court reduced Torres’s Sonoma County sentence from a

two-year term to an eight-month term, and Torres had previously been awarded 366 days



of credit toward that sentence, Torres’s Sonoma County sentence was completed well
before he was sentenced in Mendocino County.

As in Gonzalez, the number of credits awarded in the Sonoma County case far
exceeded that sentence. Thus, once the modified Sonoma County sentence was fulfilled,
the remaining custodial time was and should have been “characterized as solely
attributable” to the controlling Mendocino case and allocated accordingly. (Gonzalez,
supra, 138 Cal.App.4th at p. 254.)

Torres’s counsel was not ineffective by asking for a continuance of his sentencing.
The trial court was obligated to sentence Torres in accordance with the terms of his plea
agreement. Once it reduced his Sonoma sentence to eight months, the trial court should
have applied the rest of his time in custody to the four-year sentence imposed in case No.
10-15906. While there may be occasions when the postponement of proceedings has
implications on a defendant’s time in custody, it did not here.

The matter is remanded to the trial court with directions to determine the custody
attributable to the reduced Sonoma County sentence and to award presentence custody
credits on the Mendocino County cases for all Torres’s remaining time in custody prior to
the Mendocino sentencing. Our resolution of this issue renders moot Torres’s claim that
excess credits in the Sonoma County case should be applied proportionately to reduce his
fines.

B. Drug Program and Investigative Report Fees.

Torres also claims that he was improperly assessed drug program and investigative
report fees because the court did not make a determination that he had any ability to pay
them. However, Torres did not object to the imposition of the fees that were
recommended in the probation reports, and his counsel’s only concern was that they run
concurrently. We conclude that any challenge to the imposition of these fees has been
waived.

In People v. Scott (1994) 9 Cal.4th 331 and People v. Welch (1993) 5 Cal.4th 228,
the California Supreme Court established a waiver doctrine that bars defendants from

raising sentencing issues for the first time on appeal. In Scott, the court summarized the



doctrine as follows: “sentencing claims are not exempted per se from an objection
requirement and . . . defendants cannot challenge the terms of their probation for the first
time on appeal.” (Scott, supra, at p. 336.)

In People v. Valtakis (2003) 105 Cal.App.4th 1066, Division Two of this court
applied the waiver doctrine of Welch and Scott to the notice and hearing scheme
contained in section 1203.1b. (Valtakis, supra, at pp. 1071-1073.) The court found that
the “mandatory language” in section 1203.1b “clearly creates an antiwaiver rule at the
trial court level . . . [and that] unless [defendant] had made an informed waiver, in
connection with his plea change or later, he was entitled to a separate court determination
at an evidentiary hearing. . . .” (Valtakis, at p. 1074, italics added.) So, limiting the effect
of the antiwaiver language of section 1203.1b to the trial court, Division Two of our court
held that, “failure to object in the trial court to statutory error in the imposition of a
probation fee under section 1203.1b waives the matter for purposes of appeal.” (Valtakis,
at p. 1072.)

The purpose of the waiver doctrine is to “encourage prompt detection and correction
of error, and to reduce the number of unnecessary appellate claims . . . [by requiring]
parties to raise certain issues at the time of sentencing. In such cases, lack of a timely and
meaningful objection forfeits or waives the claim. ... [{] ... [1] Although the court is
required to impose sentence in a lawful manner, counsel is charged with understanding,
advocating, and clarifying permissible sentencing choices at the hearing.” (People v.
Scott, supra, 9 Cal.4th at pp. 351-353.) Accordingly, even if no notice or express waiver
of the statutory right occurred, it was incumbent upon defense counsel to object to such
errors at the time of sentencing. (People v. Valtakis, supra, 105 Cal.App.4th at p. 1072.)

Although Welch and Scott recognize an exception to the waiver doctrine for
“unauthorized sentences,” that exception is limited to cases involving pure questions of
law where the trial court may have imposed a sentence beyond its legal authority.
(People v. Welch, supra, 5 Cal.4th at p. 236; People v. Scott, supra, 9 Cal.4th at pp. 354—
355.) Scott clarified that, “a sentence is generally ‘unauthorized’ where it could not

lawfully be imposed under any circumstances in the particular case. Appellate courts are



willing to intervene . . . because such error is ‘clear and correctable’ independent of any
factual issues presented by the record at sentencing.” (Scott, supra, at p. 354.) Here, the
unauthorized sentence exception does not apply because the probation fees, even if
imposed in a procedurally flawed manner, are not otherwise illegal. (People v. Valtakis,
supra, 105 Cal.App.4th at p. 1072.) Torres waived any challenge to the amount of the
drug program and investigative report fees.
DISPOSITION

The trial court is directed to prepare and file an amended abstract of judgment
awarding Torres presentence credit for his time in custody following the completion of
his modified eight-month sentence in Sonoma County case No. SCR 594137 until his
sentencing in Mendocino county on November 4, 2011. As modified, the judgment is
affirmed. The petition for writ of habeas corpus is summarily denied. The trial court is
directed to send a copy of the amended abstract of judgment to the California Department

of Corrections and Rehabilitation.

Siggins, J.

We concur:

McGuiness, P.J.

Jenkins, J.

A133729, A135245
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